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THIRD AMENDED RATE PROPOSAL FOR SOUNDEXCHANGE, INC.

Pursuant to 37 C.F.R. $ 351.4(a)(3), SoundExchange, Inc. ("SoundExchange"), through

its undersigned counsel, hereby proposes the following rates for (1) the digital audio

transmission of sound recordings by an eligible preexisting satellite digital audio radio service

provider ("SDARS") operating under the statutory licenses set forth in 17 U.S.C. $ 114; and (2)

the making ofephemeral phonorecords necessary to facilitate transmissions by eligible SDARS,

17 U.S.C. g 112(e), during the period January 1, 2007 through December 31, 2012. Pursuant to

37 C.F.R. g 351.4(a)(3), SoundExchange reserves the right to alter or amend its rate proposal

prior to or at the time of submission of findings and conclusions ifwarranted by the record.

I. ROYALTY RATES

A. Option A — Preferred Rate Strnctre

Each transmitting entity providing eligible preexisting satellite digital audio radio

services shall pay a monthly fee ("Royalty") (to cover both the 17 U.S.C. g 114 performance

license and the $ 112(e)(1) license for making ephemeral copies) as follows:

1) The Rovaltv Amount. For each month, the Royalty shall equal the greater

of (i) or (ii) below, as (ii) is adjusted pursuant to the CPI Increase set out in (3) below:
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a) For every month that the SDARS has publicly reported that~ its ~

number of Subscriptions is a number less than 9 Million Su6sciIipti~ons:

i) 8% ofall revenue paid or payable to the SDARS~ excluding
only revenues that are entirely unrelated to the provision ofpreexisting satellite
digital audio radio services as defined in 17 U.S,C. g 114(j)(10); or

ii) $0.85 per month per Subscription.

b) For every month after the SDARS has publicly reported 'that i6

number of Subscriptions is a number equal to or Noah thhn 9 million Subhcriptions and less than

11 million Subscriptions:

i) 10% ofall revenue paid or payable to the SDARS,
excluding only revenues that are eritirdly ting:lated to the provision ofpreexisting
satellite digital audio radio services as~defined iri 17 U.S.C. $ 114(j)(10); or

ii) $1.15 per month per Subscription.

c) For every month after the SDARS has publicly reported aha) ital

number of Subscriptions is a number equal to or Nor@ than i 1 riullion'Subsciiptions arid less

than 13 million Subscriptions:

i) 12% ofall revenue paid or payable to the SDARS,
excluding only revenues that are erttirely unr@lat& ko the provision dfpi'eexis6ng'atellite

digital audio radio services as dered in 17 U.S.C. g 114(j)(10); or

 
ii) $ 1.45 per month per Subscription.

d) For every month after the SDARS has publicly reported that its

number of Subscriptions is a number equal to or more than 13 million Subscriptions and les'han
15 million Subscriptions:

i) 14% of all revenue paid or payable to the SDARS,
excluding only revenues that are entirely unrelated to the provision ofpreexisting
satellite digital audio radio services as defined in 17 U.S.C. ) 114(j)(~1 0)& or

ii) $ 1.80 per month per Subscription.



e) For every month after the SDARS has publicly reported that its

number of Subscriptions is a number equal to or more than 15 million Subscriptions and less

than 17 million Subscriptions:

i) 17% of all revenue paid or payable to the SDARS,
excluding only revenues that are entirely unrelated to the provision ofpreexisting
satellite digital audio radio services as defined in 17 U.S.C. ) 114(j)(10); or

ii) $2.25 per month per Subscription.

f) For every month after the SDARS has publicly reported that its

number of Subscriptions is a number equal to or more than 17 million Subscriptions and less

than 19 million Subscriptions:

i) 20% ofall revenue paid or payable to the SDARS,
excluding only revenues that are entirely unrelated to the provision ofpreexisting
satellite digital audio radio services as defined in 17 U.S.C. $ 114{j)(10); or

ii) $2.65 per month per Subscription.

g) For every month after the SDARS has publicly reported that its

number of Subscriptions is a number equal to or more than 19 million Subscriptions:

i) 23% ofall revenue paid or payable to the SDARS,
excluding only revenues that are entirely unrelated to the provision of preexisting
satellite digital audio radio services as defined in 17 U.S.C. g 114(j)(10); or

ii) $3.00 per month per Subscription.

2) ~Subscri tion. For purposes of the calculation of the royalty amount set out

in (1) above, a "Subscription" means the number of ending or total ending subscribers

reported by an SDARS in its publicly filed 10-Q or 10-K report or, in the event that an

SDARS ceases to be publicly traded, such other public report as possesses similar indicia

of reliability.



3) CPI I+creases. Each year of'the license period, beginning on January 1,

2008, the Iper subscriber rate shall increase according to the percent change in the C,'PI~U'rom

November 1 of the year two years prior to the year in which payments are ~to be ~

made to November 1 of the year prior to th0 year iin whir:h payments are to be made. For

example, in January 2008 the rate shall be Adjusted bhsed os the percentage increasei'he

CPI-U from November 1, 2006 through Ndveinbkr 1,2007.')

~Ephemeral:Fees. With respect to each of the rates speci6ed above, the

royalty payable under 17 U.S.C. ',j 112(e) for the making of ephemeral copies used solely

by the SDARS Service to facilitate transmissions For which it p'ays royalties ~sha~ll be

deemed to be included witIhin,, and to complrisd 8.1II% 6f, 'such royaltypayments.')

Snvi.ces Covered. For purposes of this section, SDARS shall include the'ervicesoffered by XMi Satellite Radio, Indi., aInd Sirius Sathllit'e R'adio, Inc., their

successors and assigns (if such successors and assigns are eligible preexisting satell.ite

digital audio radi.o services as defined in g 114(j)(10)), to the exten.t those services are

making digital audio transmissions of sound recordings subject to g 114. Any other

services offered by either entity shall not bd covered 6y the rates set forth in this

proposal.



B. Option B

As an alternative to the preferred rate structure set forth above in "Option A,"

SoundExchange hereby proposes the following'.

Each transmitting entity providing eligible preexisting satellite digital audio radio

services shall pay a monthly fee ("Royalty") (to cover both the 17 U.S.C. g 114 performance

license and the g 112(e)(1) license for making ephemeral copies) as follows:

1) The Rovaltv Amount. For each month, the Royalty shall equal the amount

set out below, adjusted pursuant to the CPI Increase set out in (4) below:

a) For every month that the SDARS has publicly reported that its

number of Subscriptions is a number less than 9 million Subscriptions, a Royalty of

$0.0000028 per Subscription per month for each Broadcast ofa Sound Recording for the

first 150,000 Sound Recordings Broadcast each month, and $0.0000008 per Subscription

per month for each Broadcast of a Sound Recording in excess of 150,000 Sound

Recording Broadcasts each month.

b) For every month after the SDARS has publicly reported that its

number ofSubscriptions is a number equal to or more than 9 million Subscriptions and

less than 11 million Subscriptions, a Royalty of $0.0000038 per Subscription per month

'his Option 8 is not SoundExchange's preferred proposed rate structure and is being proposed
only in the event that the Judges prefer a per-play or per-broadcast/per-subscriber metric. The
methodology underpinning this approach, as well as a discussion of the potential deficiencies and
pitfalls in using any per-play or per-broadcast metric, are set forth in the Written Rebuttal
testimony of Dr. Michael Pelcovits, at 19-26. The royalties in Option B are calculated to result
in the same royalty payments as set out in Option A above, assuming the same number of sound
recording broadcasts as in 2006, based on the annual compensable plays assumed in the Rebuttal
Testimony of Dr. John R. Woodbury, at 22, with 50% of the royalty recovered in the first
150,000 sound recordings each month, and 50% of the royalty recovered in the remaining sound
recordings broadcast each month.



for each Broadcast ofa Sound Recording for !he first 150,000 Sound Recordings

Broadcast each month, and $0.0000011 per Subscription per month for each Broadcast of

a Sound Recording in excess of 150,000 Sold Recorditig Brdaddasth ehch Month,

c) For every month after the SDARS has publicly reported thatjits'umber

of Subscriptions is a number equal to or more than 11 million Subscriptions and

less than 13 million Subscriptions, a Royalty of$0.0000048 per Subscription per month

for each Broadcast ofa Sound Recording for the first 150,000 Sound Recordings

Broadcast each month, and $0.0000014 per Subscription per month for each Broadcast of

a Sound Recording in excess of 150,000 Sound Recdrditig Bro'addasth each inonth.

d) For every month after the SDARS has publicly reported that its

number of Subscriptions is a number equal to or more than 13 million Subscriptions and

less than 15 million Subscriptions, a Royalty of $0.0000060 per Subscription per month

for each Broadcast of a Sound Recording fbr the first 150,000 Sound Recordings

Broadcast each month, and $0.0000018 per Subscription per month for each Broadcast of

a Sound Recording in excess of 150,000~ Sound Recorditig Broadcasts each moth.~

e) For every month after the SDARS has publicly reported that its

number of Subscriptions is a number equal to or more than 15 million Subscription's Md'ess
than 17 million Subscriptions, a Royalty of $0.0d00075 per Subscription per month

for each Broadcast ofa Sound Recording for the first 150,000 Sound Recordings

Broadcast each month, and $0.0000022'pet Subscription per month for each Broadcast of

a Sound Recording in excess of 150,000 Sound Recording Broadcasts each morith.

f) For every month after the SDARS has publicly reported that its

number of Subscriptions is a number equal to or more than 17 million Subscriptions and



less than 19 million, a Royalty of $0.0000088 per Subscription per month for each

Broadcast of a Sound Recording for the first 150,000 Sound Recordings Broadcast each

month, and $0.0000026 per Subscription per month for each Broadcast of a Sound

Recording in excess of 150,000 Sound Recording Broadcasts each month.

g) For every month after the SDARS has publicly reported that its

number of Subscriptions is a number equal to or more than 19 million Subscriptions, a

Royalty of $0.0000100 per Subscription per month for each Broadcast of a Sound

Recording for the first 150,000 Sound Recordings Broadcast each month, and

$0.0000030 per Subscription per month for each Broadcast ofa Sound Recording in

excess of 150,000 Sound Recording Broadcasts each month.

2) Subscription. For purposes of the calculation of the royalty amount set out

in (1) above, a "Subscription" means the number ofending or total ending subscribers

reported by an SDARS in its publicly Gled 10-Q or 10-K report, or, in the event that an

SDARS ceases to be publicly traded, such other public report as possesses similar indicia

of reliability.

3) Broadcast. For purposes of the calculation of the royalty amount set out

in (1) above, a "Broadcast" is an audio transmission made by an SDARS operating under

the statutory licenses set forth in 17 U.S.C. $ 114 of a performance of a Sound Recording,

or of any part ofa Sound Recording. Sound Recording has the meaning it has in 17

U.S.C. gg 106, 114, and includes, without limitation, recordings subject to the statutory

license performed on the SDARS'usic, comedy, children', sports or other channels.

Only for the purposes of this Royalty Rate, "Broadcast" therefore has a different meaning than
it has in 17 U.S.C. )114(j)(3). "Broadcast" refers to each Sound Recording performed by an
SDARS, without regard to the number of subscribers that may be receiving or listening to that
Broadcast.



4) CPI Increases. Each year of the license period, beginning on~ January ),

2008, the Royalty rate shall increase according to'he percent change'in the CPI-U, froin

November 1 of the year two years prior to the year in which payments are to be made to

November 1 of the year prior to the year in which payments are to be made. For

example, in January 2008 the rate shall be adjusted based on the percentage~increase in

the CPI-U from November 1, 2006 through November 1, 2007.

5) Enhemeral Fees. With respect to each of the rates specified above, the

royalty payable under 17 U.S.C. g 112(e) for the making of ephemeral copies usedsolely'y

the SDARS Service to facilitate transmissions'or'hich it pays royalties'hall be 'eemedto be included within, and to comprise 8.8% of, such royalty paymentsi

6) Services Covered. For purposes of this section, SDARS sha11 include the

services offered by XM Satellite Radio, Inc., and'Sirius 'Sat'ellite Radio, Inc., their

successors and assigns (if such successors and assigns are preexisting satellite digital I

audio radio services as defined in g 114(j)(10)), to the extent those services are making

digital audio transmissions of sound recordings subject to $ 114. Any other,services,

offered by either entity shall not be covered by the rates set forth in this proposal. i



II. TERMS

SoundExchange proposes terms as described in the written direct and rebuttal statements

of Barrie Kessler and as set forth in the attached Proposed Regulatory Language for Terms for

Preexisting Satellite Digital Audio Radio Services. Pursuant to Section 351.4(a)(3),

SoundExchange reserves the right to propose alternative or additional terms prior to or at the

time of submission of findings and conclusions.

Respectfully submitted,

By
David A. HanEzo (Z$C Sar 384023)
Thomas J. Perrelli (DC Bar 438929)
Mark D. Schneider (DC Bar 385989)
Michael B. DeSanctis (DC Bar 460961)
Jared O. Freedman (DC Bar 469679)
JH'84ER 8r, BLOCK LLP
601 Thirteenth Street, N.W.
Washington, D.C. 20005
(v) 202.639-6000
(f) 202.639-6066
dhandzowjenner.corn
tperrelli@jenner.corn
mschneider@jenner.corn
mdesanctis jenner.corn
jfreedman@jenner.corn

Counselfor SoundExchange, Inc.

Dated: July 23, 2007
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1776 K Street, N.W.
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(F) 202/719-7049
bjoseph wileyrein.corn
kablin wileyrcia.corn
Counselfor Sirius Satellite Radio Inc.

R. Bruce Rich
WEIL, GOTSHAL & MANGES LLP
767 5th

Ave.'ew

York, New York 10153
(P) 212/310-8170
(F)',212/310-8007
r.bruce.rich weil.corn:
CounselforLM Satellite Radio Inc.

Albert Peterson



REGULATORY LANGUAGE IMPLEMENTING SOUNDKXCHANGK'S PROPOSED
RATES AND TERMS

PART 38 — RATES AND TERMS FOR SUBSCRIPTION TRANSMISSIONS AND THE
REPRODUCTION OF EPHEMERAL RECORDINGS BY PREEXISTING SATELLITE
DIGITAL AUDIO RADIO SERVICES

g 3& .1 General

(a) Scope. This part 38 establishes rates and terms of royalty payments for the public
performance of sound recordings in certain digital transmissions by Licensees in accordance with
the provisions of 17 U.S.C. g 114, and the making of Ephemeral Recordings by Licensees in
accordance with the provisions of 17 U.S.C. g 112(e), during the period January 1, 2007, through
December 31, 2012.

{b) Legal compliance. Licensees relying upon the statutory licenses set forth in 17 U.S.C. g 112
and g 114 shall comply with the requirements of those sections, the rates and terms of this part,
and any other applicable regulations.

(c) Relationship to voluntary agreements. Notwithstanding the royalty rates and terms
established in this part, the rates and terms of any license agreements entered into by Copyright
Owners and Licensees shall apply in lieu of the rates and terms of this part to transmission within
the scope of such agreements.

g 38 .2 Definitions

For purposes of this part, the following definitions shall apply:

(a) "Collective" is the collection and distribution organization that is designated by the Copyright
Royalty Judges. For the 2007-2012 license period, the Collective is SoundExchange, Inc.

(b) "Copyright Owners" are sound recording copyright owners who are entitled to royalty
payments made under this part pursuant to the statutory licenses under 17 U.S.C. g 112(e) and
g 114(f).

(c) "Ephemeral Recording" is a phonorecord created for the purpose of facilitating a
transmission of a public performance of a sound recording under a statutory license in
accordance with 17 U.S.C. g 114(f), and subject to the limitations specified in 17 U.S.C.
g 112(e).

(d) "Licensee" is a person that has obtained a statutory license under 17 U.S.C. g 114, and the
implementing regulations, to make transmissions over a preexisting satellite digital audio radio
service ("SDARS") (as defined in 17 U.S.C. 114(j)(10)), and has obtained a statutory license
under 17 U.S.C. g 112{e), and the implementing regulations, to make Ephemeral Recordings for
use in facilitating such transmissions.



(e) "Performers'" means the independent admiriistratdrs iden'tifiI:d ih 17 U.S.C. g 11.4(g)(2)(B;I
and (C) and the parties identified in l.7 U.S.C. g 114(g)(2)(D).'f)

"Qualified Auditor" is a Certified. Public Accountsnt.~

(g) "Revenue" is all revenue paid. or payable to an'. SDARS that'arises from the oper'atii'xn ('f the
SDARS service, inc,luding but not limited to subscription revenue, advertising and sponsorship
revenue, and all other revenue related to the provision ofpreexisting satellite digital audio radio
services as defined iin 17 U.S.C. II 1 1.4(j)(10), and excluding only revenues that are 'entirel'y
unrelated to the provision ofpreexisting satellite digital Audio rtidi6 services, as defined in 17
U.S.C. $ 114(j)(10)„

(h) "Subscription" is, as used in Section 38 .3(a)(l), the number of ending or'otal ending
subscribers reported by an SDARS in its publicly filed 10-Q or 10-K report, or, in the event that
an SDARS ceases to be publicly traded, such other public report as possesses similar indicia of
reliability.

(i) 'Term" means the period commencing January 1, 2007 and continuing through December 31,,
2012.

g 38 .3 Royalty fees for the public performance of sound. recordings and for epIheIIneral
recordings

(a) Royalty rates and fees for eligible digital transmissions of sound recordings made ptustiankto'7
U.S.C. g 114 by means ofdigital audio transmi'ssi6ns 'through a~Licensee's SDARS,, and the

making of ephemeral recordings pursuant to 17 U!S.(!. g ~ 112 to facilitate digital audio
transmissions through a Licensee's SDARS, are as follows:'1)

The Royalty Amount. For each month,, a Licensee shall pay a monthly fee
("Royalty") equal to the greater of (i) or (ii) in subparts (a) through (g) below, as appropriate, as
(ii) is adjusted pursuant to the CPI Increase set out in '(2) 'below;

(a) For every month the SDARS has publicly reported that its number of
Subscriptions is a number less than 9 million Subscriptions:

(i) 8% of all revenue paid or payable to the SDAR, ex;eluding only
revenues that are entirely unrelated to the provision. ofpreexisting satellite digital auIdid raAio
services as defined in 17 U.S.( . ) 114(j)(10); or

(ii) .'50.85 per month per Subscript.ion.

(b) For every month after the SDARS has publicly reported that ilats iiumbeiIof'ubscriptionsis a number equal to or more than 9 million Subscriptions and less thaIn 1 I dillidn
Sub scriptions:



(i) 10% of all revenue paid or payable to the SDARS, excluding only
revenues that are entirely unrelated to the provision ofpreexisting satellite digital audio radio
services as defined in 17 U.S.C. $ 114(j)(10); or

(ii) $ 1.15 per month per Subscription.

(c) For every month after the SDARS has publicly reported that its number of
Subscriptions is a number equal to or more than 11 million Subscriptions snd less than 13
million Subscriptions:

(i) 12% of all revenue paid or payable to the SDARS, excluding only
revenues that are entirely unrelated to the provision ofpreexisting satellite digital audio radio
services as defined in 17 U.S.C. g 114(j)(10); or

(ii) $1.45 per month per Subscription.

(d) For every month after the SDARS has publicly reported that its number of
Subscriptions is a number equal to or more than 13 million Subscriptions and less than 15
million Subscriptions:

(i) 14% ofall revenue paid or payable to the SDARS, excluding only
revenues that are entirely unrelated to the provision ofpreexisting satellite digital audio radio
services as defined in 17 U.S.C. f 114(j)(10); or

(ii) $1.80 per month per Subscription.

(e) For every month after the SDARS has publicly reported that its number of
Subscriptions is a number equal to or more than 15 million Subscriptions and less than 17
million Subscriptions:

(i) 17% ofall revenue paid or payable to the SDARS, excluding only
revenues that are entirely unrelated to the provision ofpreexisting satellite digital audio radio
services as defined in 17 U.S.C. g 114(j)(10); or

(ii) $2.25 per month per Subscription.

(f) For every month after the SDARS has publicly reported that its number of
Subscriptions is a number equal to or more than 17 million Subscriptions and less than 19
million Subscriptions:

(i) 20% of all revenue paid or payable to the SDARS, excluding only
revenues that are entirely unrelated to the provision ofpreexisting satellite digital audio radio
services as defined in 17 U.S.C. g 114(j)(10); or

(ii) $2.65 per month per Subscription.



(g) For every month after the SDARS has publicly reported that its number of
Subscriptions is a number equal to or more than 19 million Subscriptions:

(i) 23% of all revenue paid or payable to the SDARS, edcluldin!goddly'evenuesthat are entirely unrelated to the provision ofpreexisting satellite digital audib radio
services as defined in 17 U.S.C. g 114(j)(10); or

(ii) $3.00 per month per Subscription.

(2) CPI Increases. Each year of the license period, beginning on January 1,~ 2008,~ the
per subscriber rate shall increase according to the percent change in the CPI-U froiri November 1

of the year two years prior to the year in which payments are to be made to November 1 of the
year prior to the year in which payments are to be~e. ~ For exaniple, in January 2008 the rate ~

shall be adjusted based on the percentage increase'in the 'CP'I-U'rom November 1, 2006 throiig5
November 1, 2007.

(3) Ephemeral Fees. With respect to e&h'of the!ratios /edifie abov'e, the royalty
payable under 17 U.S.C. g 112(e) for the making 6f+hdm~ boplies'used sblely bly the SDARS
Service to facilitate transmissions for which it pays royalties shall be deemed to be |included ~

within, and to comprise 8.8% of, such royalty payments.

(4) Services Covered. For purposes of this section, SDARS shall include the serviceS
offered by XM Satellite Radio, Inc., and Sirius Satellite Radio, Inc., their successors and assigns
(if such successors and assigns are preexisting satellite digital audio radio services as defined in '

114(j)(10)), to the extent those services are making digital audio transnussions of sound
recordings subject to g 114(j)(10). Any other services overed by either entity shall not be
covered by the rates set forth herein.

I 3$ .4 Terms for making payment of royalty fkes lan@ stlate&ehts 'of account

(a) Payment to the Collective. A Licensee shall mhkd th0 ro~ty payments due under g 38 .3 to:
the Collective.

(b) Designation of the Collective.

(1) Until such time as a new designation is made, SoundExchange, Inc., is designated 'as'heCollective to receive statements ofaccount and ropaltty phyitienIts from Li'censee!s dtie Wdh '

38 .3 snd to distribute such royalty payments to 'each Copyright Owner and Performer, or their
designated agents, entitled to receive royalties under 17 U.S.C. $ 112(e) or $ 114.

(2) If SoundExchange, Inc. should dissolve or cease to be governed by a board consisting
of equal numbers of representatives ofCopyright Owners and Performers, then it sh'all be'eplacedby a successor Collective upon the fulfillment of the requirements set fortB in Iparhgrhph~
(b)(2)(i) of this section.



(i) By a majority vote of the nine Copyright Owner representatives and the nine
Performer representatives on the SoundExchange board as of the last day preceding the
condition precedent in paragraph (b)(2) of this section, such representatives shall file a
petition with the Copyright Royalty Judges designating a successor to collect and
distribute royalty payments to Copyright Owners and Performers entitled to receive
royalties under 17 U.S.C. g 112(e) or g 114 that have themselves authorized such
Collective.

(ii) The Copyright Royalty Judges shall publish in the Federal Register within 30
days of receipt of a petition filed under paragraph (b)(2)(i) of this section an order
designating the Collective named in such petition.

(c) Monthly payments. A Licensee shall make any payments due under g 38 .3 on a monthly
basis on or before the 45 day after the end ofeach month, except that payments due under
g 38 .3 for the period beginning January 1, 2007, through the last day of the month in which the
Copyright Royalty Judges issue their final determination adopting these rates and terms shall be
due 45 days after the end of such period. All payments shall be rounded to the nearest cent.

(d) Late payments, statements of account and reports ofuse. A Licensee shall pay a late fee of
1.5% per month, or the highest lawful rate, whichever is lower, for any payment and/or statement
of account and/or report ofuse received by the Collective aiter the due date. Late fees shall
accrue separately for each of the above components (payment, statements of account, and reports
of use) &om the due date until each such component is properly received by the Collective.

(e) Statements of account. Any payment due under $ 38 .3 shall be accompanied by a
corresponding statement of account. A statement of account shall contain the following
information:

(1) Such information as is necessary to calculate the accompanying royalty payment;

(2) The name, address, business title, telephone number, facsimile number (if any),
electronic mail address and other contact information of the person to be contacted for
information or questions concerning the content of the statement of account.„

(3) The handwritten signature of a duly authorized agent of the Licensee;

(4) The printed or typewritten name of the person signing the statement of account;

(5) The date of signature;

(6) The title or official position held in the partnership or corporation by the person
signing the statement of account;

(7) A certification of the capacity of the person signing; and



(8) A state:ment to the following effect:

"I, the undersigned officer or representative of the Licensee, have examined this
statement of account and hereby state that it is true, accurate, and complete to my knowledge
after reasonable due diligence."

(f) Distribution of ro yalties.

(1) The Collective shalII promptly distribute royalties rec'eived from Licerisees to

Copyright Owners and Performer!, or their designated agents, that are ent:itled to such iIoydtieIs.

The Collective shall only be responsible for making distributions to those Copyright Owners,'erformers,or their designated, agents who provide the Collective with such information as is i

necessary to identify the: correct recipient. The Collec:tive shall distribute royalties on a basis that
values all perfomiances by a Licensee equally based upon the information provided under the
reports of use requirnnents for Licensees contained in f 38 .9 of this chapter.

(2) If the Collective is una'ble to locate a Copyright Owner 6r Performer entitled to a
distribution of royalties under paragraph (f)(1) of this section within 3 years from the date of
payment by a Licensee, such royalties shall be handled m accordance with Section 38 i8. i

(g) Retention of records. All books and records (including but not limited to source idata) of a i

Licensee and of tjhe Collective relating to calculation, payment and distribution of royalties shall
be kept for a period of not less tham the prior 3 calendar years.

g 38 .5 Confidential information

(a) Definition. For purposes of this part, "Confidential information" shall include the statements
of account and any hafoimaition contained therein, includiing,the, amount of royalty payments, 'and

any information pertainIing to the,statements of'account reasonably designated as coxifidential by
the Licensee subinitting the statement.

(b) Exclusion. Confidential Information shall not include documents or ixifoimatio6 thlst aIt thI:

time ofdelivery to the Collective are public knowledge. iThe partyiclaiming the benefit of'this
provision shall have the burden ofproving that the disclosed information was public knowledge.'c)

Use of Conficiential Information. In no event shall the Collective use any Confidential
Information for any purpose other than royalty collection and distribution and activities related
directly thereto.

(d) Disclosure of Confidential Information. Access to Confiidential Information shall be limited'o:
{1) Those employees, agents, attorneys, consultants and independent contractors of the

Collective, subject to an appropriate confidentiality agedmelnt, 'ah@ I'e engaged in the collection
and distribution of royalty payments hereunder and activities related thereto, for the purpose of



performing such duties during the ordinary course of their work and who require access to the
Confidential Information;

(2) An independent and Qualified Auditor, subject to an appropriate confidentiality
agreement, who is authorized to act on behalf of the Collective with respect to verification of a
Licensee's statement of account pursuant to $ 38 .6 or on behalf of a Copyright Owner or
Performer with respect to the verification of royalty distributions pursuant to g 38 .7;

(3) Copyright Owners and Performers, including their designated agents, whose works
have been used under the statutory licenses set forth in 17 U.S.C. $ 112(e) and $ 114(f) by the
Licensee whose Confidential Information is being supplied, subject to an appropriate
confidentiality agreement, and including those employees, agents, attorneys, consultants and
independent contractors of such Copyright Owners and Performers and their designated agents,
subject to an appropriate confidentiality agreement, for the purpose ofperforming their duties
during the ordinary course of their work and who require access to the Confidential Information;
and

(4) In connection with future proceedings under 17 U.S.C. $ 112(e) and g 114(f) before
the Copyright Royalty Judges, and under an appropriate protective order, attorneys, consultants
and other authorized agents of the parties to the proceedings or the courts.

(e) Safeguarding of Confidential Information. The Collective and any person identified in
paragraph (d) of this section shall implement procedures to safeguard against unauthorized
access to or dissemination of any Confidential Information using a reasonable standard of care,
but no less than the same degree of security used to protect Confidential Information or similarly
sensitive information belonging to the Collective or person.

) 38 .6 Verification of royalty payments

(a) General. This section prescribes procedures by which the Collective may verify the royalty
payments made by a Licensee.

(b) Frequency ofverification. The Collective may conduct a single audit of a Licensee, upon
reasonable notice and during reasonable business hours, during any given calendar year, for any
or all of the prior 3 calendar years, but no calendar year shall be subject to audit more than once.

(c) Notice of intent to audit. The Collective must file with the Copyright Royalty Judges a notice
of intent to audit a particular Licensee, which shall, within 30 days of the filing of the notice,
publish in the Federal Register a notice announcing such filing. The notification of intent to audit
shall be served at the same time on the Licensee to be audited. Any such audit shall be
conducted by an independent and Qualified Auditor identified in the notice, and shall be binding
on all parties.

(d) Acquisition and retention of report. The Licensee shall use commercially reasonable efforts
to obtain or to provide access to any relevant books and records maintained by third parties for
the purpose of the audit. The Collective shall retain the report of the verification for a period of



not less than 3 years.

(e) Acceptable verification procedure. An audit, including underlying paperwork, whkh 4 N
performed in the ordinary course ofbusiness aecotrdihg 5o generally accepted auditing standards
by an independent and Qualified Auditor, shall serve as an acceptable verification procedure for
all parties with respect to the information that is within the scope o'fthe audit.

(f) Consultation. Before rendering a written report to the Collective, except where the auditor
has a reasonable basis to suspect &aud and disclosure would, in the reasonable opinion'f&e'uditor,prejudice the investigation of such suspected &aud, the auditor shall review the tentative
written findings of the audit with the appropriate agent or ertiployee of the Licensee being
audited in order to remedy any factual errors and clarify any issues relatirig to the audit; Provided
that an appropriate agent or employee of the Licensee reasonably cooperates with the a'uditor 'to'emedypromptly any factual errors or clari&jr any issues raised by the audit.

(g) Costs of the verification procedure. The Collective sha1l pay the cost of the veri6cation
procedure, unless it is finally determined that there was an underpayment of 10'/o or mme,'n'hichcase the Licensee shall, in addition to piyirtg the dmdunt'fhay'nderpaying, bear the
reasonable costs of the verification procedure.

g 38 .7 Verification of royalty distributions i

(a) General. This section prescribes procedures by which any Copyright Owner or P&orxher~
may verify the royalty distributions made by the Collective; ipravided, however, that nothing
contained in this section shall apply to situatioN where a'opyrigh't Owner or Performs'hd the'ollectivehave agreed as to proper verification methods.

(b) Frequency ofverification. A Copyright Owner or Peiforiner may conduct a single audit of
the Collective upon reasonable notice and during deasonable'business houis, during anygiven'alendaryear, for any or all ofthe prior 3 calendar years, but no calendar year shall be subject'o'uditmore than once.
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(c) Notice of intent to audit A Copyright Owner br Perfbrmler Aust file w'ith'the Cdpyright
Royalty Judges a notice of intent to audit the Cblldctile, 4vhibh shalt, within 30 days ofthe filing
of the notice, publish in the Federal Register a notice announcing such filing. The notification of
intent to audit shall be served at the same time on the Collective. Any audit shall be corkiMted
by an independent and Qualified Auditor identified in the notice, arid shall be binding on all
Copyright Owners and Performers.

(d) Acquisition and retention of report. The Collective shall use commercially reasonable efforts
to obtain or to provide access to any relevant books and records 'maintained by third parties~ fod
the purpose of the audit. The Copyright Owner or Performer requesting the verification
procedure shall retain the report of the verification'for'a p'eriod ofnot less than 3 years.

(e) Acceptable verification procedure. An audit, including underlying papenvork, which was 'erformedin the ordinary course ofbusiness according to generally accepted auditing standards



by an independent and Qualified Auditor, shall serve as an acceptable verification procedure for
all parties with respect to the information that is within the scope of the audit.

(f) Consultation. Before rendering a written report to a Copyright Owner or Performer, except
where the auditor has a reasonable basis to suspect fraud and disclosure would, in the reasonable
opinion of the auditor, prejudice the investigation of such suspected fraud, the auditor shall
review the tentative written findings of the audit with the appropriate agent or employee of the
Collective in order to remedy any factual errors and clarify any issues relating to the audit;
Provided that the appropriate agent or employee of the Collective reasonably cooperates with the
auditor to remedy promptly any factual errors or clarify any issues raised by the audit.

(g) Costs of the verification procedure. The Copyright Owner or Performer requesting the
verification procedure shall pay the cost of the procedure, unless it is finally determined that
there was an underpayment of 10% or more, in which case the Collective shall, in addition to
paying the amount of any underpayment, bear the reasonable costs of the verification procedure.

g 38 .8 Unclaimed funds

If the Collective is unable to identify or locate a Copyright Owner or Performer who is entitled to
receive a royalty distribution under this part, the Collective shall retain the required payment in a
segregated trust account for a period of 3 years Born the date of distribution. No claim to such
distribution shall be valid after the expiration of the 3-year period. After expiration of this
period, the Collective may apply the unclaimed funds to offset any costs deductible under 17
U.S.C. g 114(g)(3). The foregoing shall apply notwithstanding the common law or statutes of
any State, including but not limited to state escheat statutes.

g 38 .9 Reports of use

(a) Reports ofUse. Licensees shall deliver to SoundExchange on a monthly basis notice ofuse of
their sound recordings on all channels.

(b) Delivery and Format. Licensees shall deliver Reports ofUse to SoundExchange by no later
than the 45th day after the cl'ose of each month. Unless otherwise agreed to by a Licensee and
the Collective, Reports ofUse shall be delivered and formatted in accordance with the Copyright
Royalty Judges'egulations for the delivery and format of Reports of Use of sound recordings
for the statutory licenses issued on October 6, 2006 and embodied at 79 Fed. Reg. 59010.

(c) Content.

(1) A "Report of Use of Sound Recordings under Statutory License" shall be identified
as such by prominent caption or heading, and shall include census reporting of a Licensee's
actual playlist for each channel and each day of the reported month. Each playlist shall include a
consecutive listing of every recording actually transmitted, including musical, spoken word and
comedy recordings, and shall contain the following information in the following order for all
sound recordings, including sound recordings played on news, talk, sports or other non-music



channels, and including sound recordings played in programming provided to a Licensee by a
third party:

(A) The name of the service or entiity;

(B) I'he chaamel;

(C) I'he sound recording title;

(Di) The featured recording artist, group, or orchestra;

(2) The retail album title;

(P) The marketing label of the commercially available album or other product on
which the sound recording is found;

(Gr) The catalog number;

(H) The International Standard Recording Code (ISRC) embedded in the sound
recording, where available and feasible„

(I) %%ere available, the copyright owner information provided in the copyright
notice on the retail album or other product (e.g., fbllct wihg the Symbol  (the lgttet P in  
circle) or, in the case of compilation albums created for eonhm@rcial purposes, in the
copyright notice for the individual sound recordmg;

(J) The date of transrrnssion;

(K) The time of transmission; and i

(L) The release year of the retail aIbum or other product (as opposed to an the
individual sound recording), as provided in the copyright notice on the retail album or
other product (e.,g., following the, symbol C4 (the letter C in a circle), ifpresent, or
otherwise following the symbol (5 (the letter P in a dircle).

(d) Signature. Reports of~Use shall include a signed statement by the 'appropriate officer or
representative of the Licensee attesting, under penkltyl of peguvl, that the information contained
in the Report is believed to be accurate and is maintained by the Service in its ordinary coils'se of
business. The signature shall be accompanied by the printed or typewritten name and title of the
person signing the Report, and by the date of signature.

{e) Documentation. Licensees shall, for a period of at least three years from the date of delivery
of the Report of use, keep and retain a copy of the Report ofUse.

(1) Late reports of use. Licensees shall pay late fees of 1.5% per month of the revenue owed for
the period to which the report of use corresponds, hr the highest lawful rat'e, whichever is lower,
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for any report ofuse received by the Collective after the due date. Late fees shall accrue fiom

the due date until the report of use is received by the Collective.


